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In Re: 
Issue Date: 
Application No. 
Filing Date: 



Patent No. 6221836 

April 24, 2001 
09/213,968 
December 17, 199S 



First Named Inventor; Paxton Beale 

Assignee of All Right and Interest: Paxton Beale 



RECEIVED 
SEP 0 3 2009 
OFFICE OF PETITIONS 



PETITION FOR ACCEPTANCE OF UNAVOIDABLY 
DELAYED MAINTENANCE FEES PURSUANT TO 

35 U.S.C § 41(c) (1) and 37 CFR 1378(b) 

Petitioner herein, Paxton Beale, the first named Inventor and the Assignee of all Right 
and Interest in U.S. Patent 6,221,836, hereby petitions for relief in this matter, and acceptance of 
a late payment of the maintenance fee for US Patent 6,22 1 ,836, pursuant to 37 CFR 1 .378 (b) on 
grounds of unavoidable delay, in spite of the fact that Petitioner exercised reasonable care and 
prudent diligence in the maintenance fo the patent. 

35 U.S.C. § 41 (c) (1 ) states that: 
"The Commissioner may accept the payment of any maintenance fee required by 
subsection (b) of this section ..• after the six-month grace period if the delay is shown to 
the satisfaction of the Commissioner to have been unavoidable." 



37 CFR 1.378(b) (3) states that any petition to accept delayed 
payment of a maintenance fee must include; 

"A showing thai the delay was unavoidable, since reasonable care was taken to ensure 
that the maintenance fee would be paid timely, and that the petition was filed promptly 
after the patentee was notified of, or otherwise became aware of, the expiration of the 
patent. The showing must enumerate the steps taken to ensure timely payment of the 
maintenance fee, the date, and the manner in which patentee, became aware of the 
expiration of the patent and the steps taken to file the petition promptly." 

In Re: Beale Petition/ 37 CFR 1.378 Petition Re; PAT 6.221,836 
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The Commissioner May Accept Late Payment of Fees 

Pursuant to 35 USC 41(c) (1), the Commissioner may accept late payment of the 
maintenance fee if the delay is shown to the satisfaction of the Commissioner to have 
been "unavoidable;" 

The Standard For Acceptance 

Acceptance of late payment of a maintenance fee is considered under the same 
standard as that for reviving an abandoned application under 35 USC 133, because 35 
USC 41(c) (1) uses the identical language, i.e. "unavoidable delay." Ray v. Lehman, 55 f. 
3d 606, 608-09, 34 USPQ2d 1786, 17S7 (Fed. Cir. 1995) (quoting In re Patent No. 
4,409,763, 7 USPQ2d 1798, 1800 (CommY Patl988)). 

Reasonably Prudent Person 

Decisions on reviving abandoned applications have generally adopted the 
"reasonably prudent person" standard in determining, if the delay in responding to an 
Office action was unavoidable. Ex parte Prati, 1887 Dec. Comm'rPat. 31, 32-33 
(Comm'r Pat 1 887) (the term "unavoidable" "is applicable to ordinary human 
affairs, and requires no more or greater care or diligence than is generally used and 
observed by prudent and careful men in relation to their most important business"); In re 
Mattullath, 38 App. D.C. 497, 514-515 (D.C. Cir. 1912); and Ex parte Henrich,1913 Dec. 
Comm'rPat. 139, 141. 

Case by Case Analysis 
In addition, decisions on revival are made on a "case-by-case basis, taking all the facts 
and circumstances into account." Smith v. Mossinghoff, 671 F.2d 533, 538, 213 USPQ 
977,982 (D.C. Cir. 1982). 

Thus, Petitioner, by establishing to the satisfaction of the Commissioner, that the delay 
was unavoidable, despite Petitioner's exercising the due care observed by prudent and careful 
person, in relation to their most important business, (See Pratt, supra.) under the specific facts of 
Petitioner's case, is entitled to have the fees submitted herewith accepted and the patent reinstated. 

In Re: Bealc Petition/ 37 CFR 1.378 - 2 - Petition Rc: PAT fi.221.S36 
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1. PROCEDURAL FACTS 
Petitioner is an inventor and assignee of all rights and interest in and to U.S. Patent 
6,221,836 issued April 24, 2001 ("the '836 patent") and also a second patent issued to 
Petitioner, US Patent 5,756,469 issued May 26, 1998 ^the '469 patent), which also bears on this 
matter. 

The four-year maintenance fee lor the '469 patent, which issued prior to the '836 patent, 
was timely paid by Petitioner's attorney and agent for bolh patents on March 1 2, 2002. This 
first maintenance fee for the '469 patent was paid by Petitioner's attorney, Don Nickey, a 
Registered Patent Attorney, (Nickey) using Petitioners funds left on account with Nickey for this 
specific purpose and ongoing matters concerning Petitioner's patents. (See Bcale Declaration 
submitted herewith). 

The four-year maintenance fee for the '836 patent, which issued subsequent to the '469 
patent, was not paid by Nickey from funds left in trust with Nickey, in spite of verbal assurances 
from Nickey to Petitioner that the four-year maintenance fee for the '836 patent and the eight- 
year maintenance fee for the '469 patent were being paid. (See Beale Declaration). 

Petitioner only became aware of Nickey's misrepresentation late in 2008, early 2009 
when Petitioner, concurrent with negotiations to license the '836 patent, attempted to contact 
Nickey to make sure that Nickey was scheduled to pay the last maintenance fee on the '469 
patent and the second maintenance fee on the '836 from funds on account with Nickey. The 
payment for the '836 patent was due prior to April 24, 2009. At the same time, Petitioner 
learned the intervening fees had not been paid and the patents had lapsed. 

Petitioner contacted Registered Patent Attorney Donn Harms, soon thereafter and 
requested this Petition to Accept Late Payment of Maintenance fees on the '836 patent and 
conditionally on the '469 patent, be submitted. Petitioner required sufficient time to investigate, 
contact associates of Nickey, and find old records in storage to provide his attorney with 
supporting documents tor submission with this petition. 



In Rc: B?al<? Petition/ 37 CFR 1.378 - 3 - Petition Rc: TAT 6,221.836 
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11. LEGAL STANDARD 

T o maintain a patent :n force, it is required that maintenance fees be paid to the Patent 
Office, at intervals o."3 years, 7 l A years and 1 1 Yi years from issuance, which fees may be 
paid by the Patentee or any person acting on Wehalf of the patentee. 37 CFR 1.20(e); 1.362(d). 
(e) (grace period); 1.366 (submission). Failure of the Patent Office to properly receive requisite 
maintenance fees results in the expiration of the subject matter patent. 37 CFR 1.362(g). 

The applicable law as noted above, does permit acceptance of delayed payment after 
expiration, and reinstatement of patents. Said reinstatement lies within the inherent power of the 
Commissioner to grant upon satisfactory showing by petition that, despite the exercise of 
reasonable care by the patentee, the maintenance fee, unavoidably, was not paid. 37 CFR 1.378; 
35 USC§ 41(c)(1). The Commissioner's exercise of discretion is to be determined upon a case 
by case basis, guided and balanced by "taking all the facts and circumstances into account." 
Smith v. Mossinghojf, 671 F.2d 533, 538; 213 USPQ 977 (D.C, Cir. 1982). The balancing of the 
facts and circumstances is based upon the reasonable and prudent person standard, Ray v. 
Uhman, 55 F.3d 606, 608 (Fed. Cir. 1995) citing to In Re: MattuUath, 38 App. D.C. 497, 514-15 
(D.C. Cir. 1912). The historic MattuUath standard, a standard of liberal interpretation and 
application, continues to be embraced as shown by the recent Ray decision by the Federal 
Circuit. 



III. PETITIONER EXERCISED REASONABLE DILIGENCE 
AND CARE TO INSURE THE MAINTENANCE FEES WERE PAID 
Petitioner exercised reasonable care to insure that the maintenance lee would be paid 
timely. The l 836 patent was prosecuted by Attorney Don Nickey as was the *469 patent. Mr. 
Nickey and Petitioner had a working relationship as well as a personal relationship over a 
number of years. (Beale Declaration A ). 

Upon the issuance of both the '469 patent and the '836 patent, Attorney Nickey 
forwarded the ribbon copy to Petitioner along with a conventional letter regarding future 
MAINTENANCE fees being due on each patent. (Beale Declaration A ) 

In Re: Beale Petition/ 37 CFR 1.378 - 4 - Petition Rc: PAT 6,221 ,836 
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Petitioner used due care when informed of upcoming maintenance fees or. the '469 and 
k 836 patents to insure payment of those future fees. To that end, Petitioner made written 
notations wilhin his calender books which Petitioner employed to track business and personal 
matters for years prior to, and subsequent to the notices of fees due from Mickey. 

As was his normal business practice, if a date of importance fell outside a calendar year 
covered by an individual, yearly, scheduling book, a notation for events in future years, were 
placed at the end pages of the current year's written calender. Upon commencement of use of 
the subsequent year's calender, the events were entered on their due date, or placed at the end of 
the calender for inclusion in subsequent years on the proper due date. The system served 
Petitioner well for many years- 
Attorney Nickey, who originally worked with the firm of Stanley and Gilchrist, and upon 
leaving for a job with Cardinal Health, agreed to handle Petitioner's patent prosecution and 
maintenance fees as an accommodation to Petitioner because of Nickey's unique knowledge of 
the subject matter of petitioner's patents. This was discussed in phone calls because of the 
geographic distance between Nickey and Petitioner. The scope of Nickey's representation, and, 
the fact that at least $10,000 of Petitioners funds was in trust with Nickey, was confirmed in a 
letter from Petitioner to Nickey on September 1, 2002. (Exhibit B ). 

Pursuant to Petitioners long-used date book system of docketing future events, and "to 
do" events by hand, and his written notations entered in the 2004 date book regarding due 
maintenance fees, Petitioner exercised DILIGENCE by checking with attorney Nickey in 
November of 2004 and January of 2005 concerning the maintenance fees due in 2004-2005. The 
inquiries concerned Petitioner's notations that fees would be due for both the first maintenance 
fee for the '836 patent, and the second maintenance fee for the '469 patent, which was in the six- 
month grace period at that point, (Calender pages Exhibit C ) (Beale Declaration A ) ( Letters of 
Nov 30 2004, Exhibit D ) (Letters of Jan 7 2005, Exhibit E) 

Petitioner, who had been hospitalized and convalescing from a life-threatening systemic 
infection for almost all of 2004, wrote to Nickey in November of 2004, confirming a November 
telephone call in November of 2004 with Nickey. The letter confirmed a phone discussion where 

In Re: Bcale Petition/ 37 CFR 1.378 - 5 - Petition Re: PAT 6,221,836 
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Petitioner had informed Nickey ofhis life threatening illness and Petitioner's continued inability 
•o handle any business natters, and Petitioner's continued reliance onNickey to monitor all 
patent matters in a timely fashion, including the payment of MAINTENANCE fees, noted in the 
letter of 2002. (Letter to Nickey November 2004, Exhibit D). 

Attorney Nickey was again telephoned by Petitioner in January of 2005 when Petitioner 
noticed the notations about the patent MAINTENANCE fees written in his dale book at the end 
of the 2004 date book. Petitioner made the telephone call to Nickey, who again confirmed he 
was handling both matters, as he had indicated in November, and told petitioner not to worry. 
Petitioner confirmed this telephone call through a short note in January of 2005 to Nickey and 
the fact that Nickey was "riding herd" on the patents, and that Nickey indicated he would pay 
both maintenance fees from the majority of funds remaining in the 510,000 of Petitioner's funds 
in Nickey held in trust. (Beale Declaration A ) (Calender pages Exhibit C ) (Letter of January 
2005, Exhibit E). 

Because Nickey had always performed his duties with regard to prosecuting the *836 and 
*469 patents, and because Nickey had already paid the first maintenance fee on the '469 patent as 
promised, and because Nickey had an excess of tunds from Petitioner in trust, to pay both fees, 
and because Petitioner in two separate phone conversations promised to pay the two fees due, 
Petitioner reasonably believed, that Nickey, a Registered Patent Attorney, would accomplish the 
tasks of which Petitioner reminded him in January of 2005 and November of 2004. 

Petitioner, still extremely ill and in ongoing medical recovery from die series of severe 
infections occurring throughout 2004, was confident that his patent renewals were taken care of 
by the discussions with Mr. Nickey and Nickey's past flawless performance. Having already 
checked with Mr. Nickey twice, and being told by Nickey twice that Nickey was "riding herd" 
on the patents, Petitioner reasonably believing the maintenance fees were being paid timely, was 
relieved and compelled to concentrate on recovery from his severe illness. 

Petitioner continued to recover in 2005 confident in the fact that Nickey, who had 
Petitioner's funds to pay the fees, and who had personally indicated in November of 2004 and 
January of 2005 he would pay the fees, and who hud always performed his duties in the past, 

In Rc: Beale Petition/ 37 CFR 1.378 - 6 - Petition Re: PAT 6.221,836 
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would in fact pay the first ice on the '836 patent before the time to do so elapsed in April of 
2005, and would pay the second fee on the '469 patent, before the term to do so without a 
penalty elapsed in November of 2005. 

IV. THE FAILURE TO PAY THE FEES WAS UNAVOIDABLE 

Petitioner's exercising the due care observed by prudent and careful person, in relation to 
their most important business, thus: 

Exercised reasonable and due care by docketing in his date book calendars, the future 

maintenance fees for both the '469 patent and the '836 patent; 
By placing sufficient funds in trust with Nickey, a Registered Patent Attorney, to pay all 
such fees when due; 

By checking in with Nickey numerous times, based on the notations in bis date books, to 

ascertain that Nickey would use those funds to pay the MAINTENANCE fees. 
By sending follow-up written communications to Nickey concerning Nickcy's 
telephonic confirmation that he was "riding herd" on the patents and 
was going to pay the maintenance fees from trust funds. 
Petitioner reasonably relied on Nickey to pay the fees due because: 

Nickey had always performed perfectly in the past during a multiple year 
relationship; and 

Nickey had paid the first fees due on the '469 patent as promised; 
Funds were in possession of Nickey to pay the fees. 
Petitioner's reliance was justified since: 

Nickey had already paid the first fees due on the '469 patent as promised; 
Nickey was Registered by the U.S. Patent Office; 

By the fact that, on numerous occasions, when queried about the fees coming due by 
Petitioner by phone, Nickey had promised to employ funds from Petitioner he held in 
trust to pay the fees. 



In Re: Beale Petition/ 37 CFR 1.378 - 7 - Petition Re: PAX 6.221,836 
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Petitioner, who was suffering from a life threatening illness and wa:; struggling to recover 
from such for most of 2005, had no reason to check on the patent fees further until 2008, when 
he finally was able to discuss potential licenses with a potential licensee. The dates for the next 
due maintenance fees on the '836 patent, would not have expired until April 01*2009, had 
Nickey paid the first maintenance fee as promised. The date to pay the third maintenance fee on 
the '409 patent did not expire until May of 2010. 

Petitioner had no notice of anything amiss and having no reason to check or remind 
Nickey of these fees until 2008-2009, and having no written notice of a lapse in payment of fees. 
As previously stated, all mailings went to another address (Declaration of Attorney Sean Casey). 
There was no suspicion that the maintenance fees had not been paid as promised, multiple times, 
by Nickey. 

V. DILIGENCE UPON DISCOVERY OF NON PAYMENT 

Petitioner, having no reason to check upon the patents, and no notice of their expiration • 
due to mailings elsewhere, only discovered that Nickey's representation that he was paying the 
maintenance fees on the '836 patent and the '469 patent was false, in late 2008, since license 
negotiations during that time had finally occurred and the status of the patents was checked upon. 

Petitioner was diligent and took immediate action by contacting a new Patent Attorney, 
Donn Harms, (Harms), When informed by Harms of the high standard required to have the iate 
fees accepted, Petitioner took immediate action to ascertain the facts and to find the plethora of 
old correspondence and records in the matter that would be needed. Because of the number of 
years that passed, and the number of people needed for contact to request any other records, this 
task took a number of months to complete. 

Petitioner in further diligence took the steps of Contacting Attorney Sean Casey (Casey) 
seeking records of any kind in his possession. Sean Casey responded to the request only in 
March of 2009 and confirmed: 

a) After the 1 836 patent issued, Nickey stated to Casey, that he would be working with 
Petitioner to maintain the ' 836 patent, among others, as well as any international patent 
applications that were contemplated during the 1998 through 2001 period of time. 

In Re: Bealc Petition/ 37 CFR 1.37* - S - Petition Re: PAT 6,221,836 
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b) Nickey confirmed to Casey that Nickey would in the future attend to any needed action 
for Petitioner's intellectual property matters. 

c) That Nickey specifically stated, that in view of his economic and inventorship interests 
in Petitioner'* patents, that Nickey would attend to payment of maintenance fees for the 

'836 and Petitioner's other U.S. patents. 

d) That in early to mid-2004, Casey learned from a third party that Nickey may. have 
experienced serious health problems. 

e) That pursuant to that information, Casey contacted Nickey and Nickey confirmed 
he was in fact confronting serious health issues that impacted his ability to work. 

e) That in the summer of 2008, Casey learned that Nickey had succumbed to his health 
issues at the age of 57, and had passed away in June, 2008. 

f) That in the summer of 2008, Casey also learned that Nickey' s health problems 
allegedly created adverse legal consequences for other entities or individuals who had relied on 
Nickey for legal counsel and advice, and not just Petitioner. 

gj That during all times between early 1998 and 2009 that Casey understood, from his 
contact with Nickey, that Nickey, as one of Petitioner's co-inventors and acting in the capacity as 
Petitioner's patent attorney, had retained and was executing his responsibility to maintain 
Petitioner's U.S. patents in force. 

h) That Petitioner would not have received any mailings from the PTO to alert Petitioner 
to anything amiss in Petitioner's reasonable reliance on Nickey 's performance since sometime 
between about 2000 and late 2001 to early 2002, at Nickcy's request and because of concerns 
about mail going to Nickey's main employer, Cardinal Health, that Casey changed the 
correspondence address for the' 836 patent application to reflect the temporary address of 
Casey's former law practice. 

Consequently, Petitioner, who was located thousands of miles away from Nickey, could 
not have ascertained anything amiss since all mailings from the PTO either were forwarded to 
Casey's address, or, the address of Nickey at his former firm of Standley and Gilchrist. 



\n Rc: Beak Petition/ 37 CFR 1.378 - 9 - Petition Re: PAT 6,221,836 
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As such, Petitioner would not have received any written notice of p.oblcms to put 
Petitioner on noLice [hat the promised actions of Nickey had not occurred. Farther, Casey who 
worked with, and who was geographically much closer o Mickey, and knew him well, had not 
ascertained anything amiss with Mickey's behavior or health until the summer of 2008, nor had 
any problem been created by Mickey for his client until that time. Petitioner, being across the 
country, out of physical contact, and less frequently in personal contact with Nickey than was 
Casey, could not therefor know of any problems of Nickey which would cause him to suspect 
anything amiss in the handling of Petitioner's patents or maintenance of them. Thus Petitioner 
had no inkling of any problems caused by Nickey to cause Petitioner to doubt his reasonable 
reliance on Nickey's assertions that the patent maintenance fees were, in fact, paid. 

Further to Petitioner's DILIGENCE on learning of the fee payment problem, and in an 
effort to gather as much evidence of fact possible for this submission, Petitioner: 

Contacted Attorney Raymond Erlach to see if he had any records and secured his 
response regarding same. (Letter of Raymond Erlach of March 2009); 

Contacted Standley Gilchrist, the former office of Nickey, seeking information to which 
he received no answer as of this date; 

Contacted Cardinal Health seeking to any records that Nickey may have left with them, 
and to this date has received no answer; 

Contacted the widow of Nickey seeking any records and any proof showing Petitioner 
paid Nickey, and to which he has received no answer; 

Searched his own stored records to find proof of his hospitalization in 2004, and his old 
date books showing he indeed had hand-docketed the need to pay the future maintenance fees; 
and; 

Forwarded all such documents to Attorney Harms to aid in drafting this petition. 

The immediate contact by Petitioner with all parties who might have information, and the 
submission of this Petition, immediately after received answers from the parties from which 
information was sought, and the immediate search through Petitioner's stored records of years 
past showing payment to Nickey, and docketing of the fees in Petitioner's date books, evidences 

In Rc: Beale Petition/ 37 CFR 1.378 - 10 - Petition Re: PAT 6,221,836 
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the required DILIGENCE of Petitioner in seeking this relief as soon as possible after first 
learning of the failure of Nickey to pay the maintenance lees as promised. 

VI. CONCLUSION 

Petitioner respectfully continues his assertion that he acted as diligently as possible under 
the existing circumstances, and that the facts herein support acceptance of the late payment of the 
fees on the '836 patent since those facis are well within the liberal standard as espoused by 
Commissioner Hall and Chief Justice Shepard in the Mattultah case. 

Unavoidability, under 35 USC 41 and/or 35 USC § 133 as historically construed and 
tempered by such cases as Pratt, Mattullath and Ray, supports a satisfactory finding in this case, 
under the specific facts of the case as herein presented and documented. 

For the reasons set forth in the records on file herein, inclusive of the testimonial and 
documentary evidence on file and as filed herewith, it is respectfully submitted that the 
Honorable Commissioner find that the facts meet the requisite threshold to find satisfaction that 
there was unavoidable delay, despite the reasonable DILIGENCE of Petitioner to maintain the 
'R36 patent, thus permitting acceptance of tees and surcharges submitted concurrently herewith, 
and ruling the '836 patent to be "considered as not having expired at the end of the grace 
period." 

VH. CONDITIONAL REQUEST REGARDING '469 PATENT 

Petitioner, who is currently 79 years of age, additionally requests that should the 
Commissioner find the facts herein support the allowance of payment of late fees for the 
reinstatement of the '836 patent, that he be allowed to subsequently immediately submit 
maintenance fees and surcharges for the reinstatement of the '469 patent. This is because the 
facts and documentation herein support a holding that Petitioner exercised the same reasonable 
DILIGENCE, due care, and same reasonable belief of the payment of the fees for the '469 patent. 

Petitioner however, being of advanced age, and a declining source of revenue, had to 
budget for and amass the funds to pursue the '836 patent during the review of this petition for 
payment of the fees for the '469 patent. 



In Re: Beale Petilion/37 CFR 1.378 - 1 1 - Petition Re: PAT 6.221. 83* 
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This request is -nade in rhc interest of Judicial economy and the avoidance of ;he need for the 
PTO Staff to docket and review of two separate filings with the same fact panem supporting the 
same reasonable belief of fee payment by Petitioner. 

Consequently should the Commissioner find the pciition allowing the payment of fees for 
the '836 patent is acceptable, and this conditional request supported by the facts, the maintenance 
fees due for the '469 patent can be deposited to Petitioner's Attorney's deposit account and paid 
directly to the PTO, or can be paid by credit card to the PTO, if the Commissioner deems such 
allowable. 

As noted, the requisite fees due for the reinstatement of the '836 patent have already 
been tendered wiLh this request. Should any additional fees or costs be required in this matter, 
please inform Petitioner's attorney and charge Deposit Account 07-1338. 

Petitioner, through his attorney, respectfully requests that the Commissioner therefor 
permit acceptance of fees and surcharges for the '836 patent, and if acceptable to the 
Commissioner due -to Petitioner's age and limited budget, that the fees and surcharges for the 
'469 patent be also accepted if forwarded immediately, subsequent to a favorably ruling by the 
Honorable Commissioner. f R.espe^tftilly submitted, 

DATED: July 6, 2009 




HARMS, ESQ., 
38,911 

"12702 Via Cortina, Suite 100 
Del Mar, CA 92014 
TEL: 858.509.1400 
FAX: 858.509.1677 

CERTIFICATE OF EXPRESS MAIL 

I, the undersigned, hereby certify that this Response to Request for Information, and the 
Declarations of Cheryl Adler and James Burnett are being deposited on this date in an envelope 
as "Express Mail, Post Office to Addressee" mailing label number ET651043094US, postage 
fully pre-paid, addressed to: 

Mail Stop Petition 
Commisioner for Patents 
PO BOX 1450 
Alexandria, VA 22313-1450 

'DATED; July 6, 2009 

In Re: Beale Petition/ 37 CFR 1.378 - 12 - Petition Rc: i'AT 6,221 ,836 
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DECLARATION TO ACCEPT LATE PAYMENT OF MAINTENANCE FEE FOR 
UNAVOIDABLE DELAY PURSUANT TO ^7 CFR 1.378(B) 

5 

I, Pax Eeale, declare as follows; 

1 . 1 am the sole inventor and sole owner of U.S. Patent No. 6,221 ,836 for Composition of 
10 pyruvate and anabolic protein and method for Increasing fat loss in a mammal. The patent was 

originally issued April 24, 2001 [hereinafter said Patent or '836 Patent]. 

2. On April 24, 2005, unknown to me at the time, the l 836 Patent expired for failure to 
pay the required maintenance fee, despite the assurances of Mr. Nickey, my attorney who had 

1 5 funds on deposit to pay the fee, that it would be paid along with the second maintenance fee on 
US, Patent No. 61 18836 which was also due in May of 2005. 

3. The delay in payment of the maintenance fee of said Patent was unintentional, despite 
my good faith efforts to ensure the timely payment of the maintenance fees. I reasonably believed 

20 Mr. Nickey's representation to me in March of 2005 by telephone, that he would pay the fees due 
on the 4 836 patent, and the second fee on the '469 patent. Mr. Nickey had previously indicated to 
mc he would pay the first fee on the 4 469 patent, which he had done. So I had no reason to doubt 
him when I inquired about the first fee due on the 4 836 patent and the second fee due on the '469 
patent and was told he would be paying them from funds I left in trust with him. 

25 To wit: 

4. I worked with attorney Don Nickey, who was Senior Patent Counsel with the law firm 
of Standley and Gilcrest, in the prosecution of the application for the '836 patent. Mr. Nickey 
confirmed his efforts in a number of letters, which is of referenced, initially, regarding a letter 
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fi\>m dated December 14, 1 998. (Declaration Exhibit 1 ) 

5. Mr. Nickcy handled the prosecution of the *836 patent and was a recognized expert on 
the subject matter of the application. Over the number of years of prosecution, I paid Standley and 

5 Gilcrest on numerous occasions. In May of 2000, T forwarded over $19,000 to Standley and 
Gilcrest. Some of it for prior work, but most of it on retainer. (Declaration Exhibit 2) 

6, Mr. Nickey was successful in prosecuting the patent soon. Thereafter, and I was 
informed that it had been allowed in early 2001. 

10 

7. When the '836 patent issued, it was forwarded to me by my Attorney, Don Nickey, 
who was still working with the firm of Standley and Gilcrest at the time. As with my other 
patents, the ribbon copy was accompanied by a memo from Mr. Nickey, that maintenance fees 
were due to keep the patent in force. 1 remember that the letter indicated that the fees would be 

15 due between 3-3 1/2 years, 7/71/2 years, and 11-11 X A years after the date the patent issued. The 
letter also indicated that there were "drop dead" dates, as I call them, of 4 years, 8 years, and 12 
years (subsequent to the issue date), where the fees could still be paid with a penalty. 

8, At the time (about 2001 ), my protocol was to keep a written date book for my 

20 appointments during each year. At the end of each year, I make notations for events in upcoming 
years, that can't be put in the current year. In the days after reading the memo from Mr. Nickey, I 
remember that I entered reminders that the patent maintenance fees were due at the 3 l A year and 7 
Vi year and 1 1 l /i year dates. I also entered a "drop dead" date of 4 years, 8 years, and 12 years. 

25 9. 1 became aware in a telephone conversation about the time of issuance, that Mr. Nickey 
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would be leaving the law firm of Standley and Gilcrest, to take a position with Cardinal Health 
Corporation, as in-house counsel. Cardinal Health Corporation is a billion dollar per year drug 
distribution corporation. Mr. Nickey, having become a recognized expert on the subject matter of 
the patent, and having been an inventor on patent 836, wanted to continue handling the patent, and 
5 my other matters after moving to Cardinal Health Corporation, He felt he could handle the 

minimal amount of work involved from his home office in his spare time. He also recognized I 
had invested a large amount of legal fees to orient him to my particular patent needs and times, 
and to shift to another patent attorney at that juncture, would be costly and horribly time 
consuming. 

10 

1 0. In May of 2001, 1 wrote to Mr. Nickey (Declaration Exhibit 3) to update him on a life- 
threatening illness I had suffered. I also reiterated from our telephone conversations, that I 
wanted him to continue handling my patent work, subsequent to his leaving his association with 
the Standley & Gilcrcst firm to work for Cardinal Health, I felt it would be hard to replace his 
15 expertise, and since the patent had issued, I felt he could handle matters for me easily, compared 
to the cost of finding a new an alternate,, new attorney. 

11.1 continued to suffer from severe health related problems during the rest of 2001 
eauseu by a severe leg infection. Repeated infections caused numerous hospitalizations and 
20 extreme, life threatening health issues. The post-op leg infection was the first of infections which 
hospitalized me several times in the subsequent years, including 2004-2008 (key renewal 
periods). Mr. Nickey had become a friend as well as my attorney, and we communicated by 
telephone, as I lived in San Francisco, and he lived in the Columbus, Ohio area, 

25 12. In November of 2001 , 1 wrote to Mr. Nickey to update him on my health problems, 
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and to confirm that per my letter of May 200 i, that I trustee him completely, and was glad to have 
him continue to handle my patent legal work on the *S36 patent and another patent. In the May of 
2001 letter, I also confirmed that it was my understanding from our telephone calls and prior 
communications, that he was comfortable, and could easily handle all my patent needs. In our 



enough to seek a licensee, and specifically paying the maintenance fees on the patents. Having 
worked with Mr. Nickcy for a number of years, I trusted him implicitly to hold my funds for the 
future work. (Declaration Exhibit 3) 



telephone conversations. Specifically, I confirmed that he had been authorized to receive and hold 
my retainer funds after he left the law firm of Standley & Gilcrest, and became in-house patent 
counsel for drug distributor, Cardinal Health Corporation. These retainer funds, now in 
possession of my attorney Nickey, were in excess of $19,000. I had given Standley & Gilcrest a 
1 5 retainer for my legal work in May of 2000, (Declaration Exhibit 4) 

14. In the January of 2002 Letter, I also confirmed my understanding of our phone 
conversations, Mr. Nickey would provide counsel to other attorneys involved in a lawsuit on the 
matter, and to handle all maintenance fees when they came due and advise me as to licensing. 

20 (Declaration) Item 3, Exhibit 4). 

15. Mr. Nickey and I spoke on the phone numerous times in the next few months, and he 
helped in explaining legal jargon and possible planning a defenses to some peripheral lawsuit 
matters, for guiding other attorneys on the case. (Declaration Exhibit 5) (Declaration Exhibit 6). 

25 Mr. Nickey did insist that his work for mc be ''off the record" as he did not want to upset anyone 



5 photic conversations, we anticipated the legal work to be licensing advice if and w hen I was well 



10 



] 3. In January of 2002, 1 confirmed with Mr. Nickey, the substance of our previous 
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at Cardinal Health Corporation, or make tlv:m think he was working for me on company time. To 
my knowledge* he never die. 

5 16. In September of 2002, subsequent to those telephone conversations with Mr. Mickey, 

there was one call in particular where Nickey subsequent to on call in particular where he noted 
again his concern about a potential conflict of interest with Cardinal Health Corporation . Yet he 
had a desire to continue with me. I wrote him another letter (Exhibit B to Petition) noting that we 
agreed that he wanted to continue advising me and my other attorneys, although it was mutually 
10 understood he had full-time employment with Cardinal Health. 

1 7. Also, in the September 2002 letter to Mr. Nickey, I confirmed that we had agreed in 
our previous phone conversations, that I had a positive retainer balance with Mr. Nickey, now 
estimated to be reduced to approximately $10,000. This positive balance was from funds 

15 advanced to him by me, while he was at Standlcy & Oilcrest and from my funds, subsequently 
sent to him by his prior law firm of Standley and Cilcrest, after his departure. Again the original 
amount advanced by me as a retainer was $19,000 (Exhibit B to Petition). At the time, I believe 
Mr. Nickey had the funds in his trust account, but years later, I came to find out he had health and 
dependency problems. In hindsight, I wonder if he had spent the money, and wanted to continue 

20 so as not to have to return it. Why? Otherwise honest people with dependency problems do 
irrational things to support their dependency. 

18. Additionally, in the September 2002 letter, T reconfirmed my understanding that Mr. 
Nickey would schedule, and pay the maintenance fees on the *S36 patent. (Exhibit B to Petition, 

25 item 5) 
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1 9. In February of 2003 I wrote to Mr. Mickey to thank him for his continued help, in 
spite of his concerns about his position as in-house counsel with Cardinal Health Corporation. I 
felt his knowledge and expertise in the subject matter were almost impossible to replace. 
(Declaration Exhibit 7} 

5 

20. In January of 2004, at the age of 74, 1 suffered another severe infection in Mexico 
(pneumonia). I was in and out of the hospital from 2004 to 2008, Mr. Nickey was a friend as well 
as my attorney by then. He had called me near one hospitalization incident, to cheer me up. 
During our phone conversation, T had referenced my date book for 2004, in which I entered the 

10 reminder note about a patent fee due. It indicated there was a fee or something due the patent 
office coming up on the '836 patent. I asked him if he had it handled, and he answered not to 
worry. The reason 1 can remember this so clearly is because in our phone conversation Mr. 
Nickey was trying to lift my spirits and had joked that, of course he had the maintenance fee 
handled, as he was the ''Pyruvate King" and would never let me down. Pyruvate was one of the 

15 key components in my patent. 

21. In a number of phone conversations, while I was recovering, we joked about him 
being the Pyruvate King. In July of 2004, 1 wrote to Mr. Nickey (Declaration Exhibit 8) to let him 
know f was on the mend, but that I had suffered a setback due to another infection. I made 

20 reference to our running joke. 

22. On November 30, 2004, 1 wrote to Mr. Nickey, subsequent to a phone conversation, 
where he indicated he too was suffering some medical problems. During that phone conversation I 
again had noted to him that my date book indicated a fee was due in October, and I wanted to 

25 make sure that the Pyruvate King had handled it. in the same conversation, he had indicated that, 
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while he was ill, I should not worry, as he had everything handled regarding the my patents, and 
including any advice my other attorneys needed, T was not, to worry. In retrospect, upon 
information and belief, Mr. Nickey had dependency problems, which allegedly allowed him tu 
distort the truth. In my November 30th, 2004 letter to Mr. Nickey, I informed him that my health 
5 had gotten even worse. 1 was relying on him to handle everything on the patent, and provide 
advice, if needed , to the other attorneys. I also noted that I was unable to discuss any legal 
activity on matters he was handling, due to crippling hospitalizations and follow-up care, unless it 
was an emergency. 1 had no choice but to rely on him to handle everything. (Declaration Exhibit 



23. In mid-January of 2005, 1 again spoke with Mr. Nickey regarding an upcoming 
Bodybuilding event in Ohio. He had indicated he hoped to go to the event, and expected to see me 
there. During our phone conversation, I remember I had noted to him that I had a "drop dead" date 
in my date book for April 2005, and I joked that I wasn't sure if it meant me, or the two patents. 

15 Mr. Nickey laughed. He also had indicated that he had everything handled and for me to get well, 
and no? to worry that he would make sure both patent fees were paid on time. 

24. Fast forward from 2004 to 2008. I had found out in late 2008, that Mr. Nickey had 
not paid the maintenance fee in 2004, and of course that meant that 2008 would also not have 

20 been paid. Mr. Nickey was obviously either inadvertently mistaken, or lying to me at the time, or, 
in some fashion, his dependency was curtailing his ability to function. Til never know, except 
retroactively I found out that his dependency had become an enormous problem. In that I resided 
in San Francisco, and Mr. Nickey in the Columbus, Ohio area, we weren't face to face, forme to 
observe his dependency problem personally. Allegedly, his dependency problem wasn't alcohol, 

25 but drugs, and the origin of the drugs likely emanated from his medical problem. His medical 



11). 



10 
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problem started late 2003, or in 2004, The medical problem was extremely serious, yet like so 
many with a gradual life-threatening problem, in telephone conversations, he obviously had 
moments of being functional, and completely coV jrent. Thus, I was oblivious at vhat time, about 
Mr. Nickcy's illness and dependency problem, Logic said to continue to trust and rely on him. 



25. Going back to January of 2006, subsequent to a phone conversation with Mr. Nickey, 
I wrote a memo to Mr Nickey about still another an upcoming bodybuilding event in Columbus, 
Ohio. I noted I hoped to be healthy enough to attend, and I hoped to see him there. 1 also let him 
know the ongoing infections, that had almost killed me on earlier occasions, had impacted my 
1 0 heart, Mr. Nickey never told me in our January 2006 conversation that he had riot paid the 

maintenance fee in 2004/2005, or that as a result, the patent had expired. Being gravely ill at the 
time, and having received nothing in the mail to the contrary, 1 relied on his statement in January 
of 2005, that he had paid the *836 maintenance fee. 

15 26. Wo spoke on the phone occasionally over the next year, and in June of 2007, 1 sent 

Mr. Nickey a memo about my newly created Nonprofit organization, and its progress. In that 
memo, I also reaffirmed it was my understanding that he was to continue to pay any fees due from 
my retainer fund. I knew he still should have a reduced amount of retainer fees in his possession, 
albeit it now had diminished considerably ♦ (Declaration Exhibit 9) 



27. Now moving forward, in early 2008, 1 spoke with Mr. Nickey on the phone, and he 
was clearly not himself and made little sense, I wrote him a follow-up note on March 10th 2008, 
letting him know my concern. Since he had indicated be had paid the 3 Vi year maintenance fee, 
that was due in a window of time from 2004 to 2005, and since I had received no letters or 
25 Notices to the contrary, and because I knew from my notes the next fee wns not due till later in 



5 



20 
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200S, or at worst at the drop-dead date in 2009. i had no reason for concern at that time. 
(Declaration Exhibit 10) 

28. On March 1 6th, 2008 I wrote him again, Mi\ Nickey had indicated in an earlier 
5 conversation that he had potential conflict of interest concerns, and needed to keep a low profile. 
(Declaration Exhibit 1 1 ) 



29. Later in 2008, 1 began negotiations wiLh a potential licensee of the '836 patent. It was 
at that time in 2008, 1 first became aware, that Mr. Nickey, in spite of his numerous 
1 0 representations that he had paid the 3 V4 year fee, had not actually done so, I also found but the 
patent had expired in April of 2005, because he had not paid the fees, as he indicated in our prior 
phone conversations . 

30. 1 was shocked, as much as any time in my life. Aggravated* I set out to pursue Mr. 

15 Nickey, and "blast him to the wall" verbally. In that I was in San Francisco, and he was in the 
Columbus Ohio area, I could not grab him by the collar and rattle his brain. Yes, I was shocked, 
but the real shock was yet to come. I promptly called Cardinal Health Corporation, where I had 
been advised he still worked, I still didn't know if he was part time or full time, due to his on- 
going health problems. The secretary reassured mc I had the right number, and the correct 

20 extension, but... "But what?" I asked. "1 need to talk to him." There was a pause. The secretary 
again reassured me that 1 had the correct number, but (after another pause) she said that Mr. 
Nickey had died a few days prior, Don Nickey was dead. 1 cried. Me had shown so much 
fidelity to me, despite my being attacked legally by some major institutions in the business world. 
In the end, "we" beat ihem all. See Ray Erlach Esq. letter (Declaration Exhibit 5). Whatever 

25 went through Mr. Nickey's dependency driven mind, while he was ravaged by health problems in 
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his body, I'll never know. However, as focused as I was on my patent, Mr, Nickey's death 
dwarfed my focus. He vvas only 56, torn by demons, and he and I had become "blood". I could 
go on, but back to the issue at hand. 



paid the maintenance fee and that he was handling everything related to my patents from my 
retainer. My guess was that the retainer had been reduced to about S10,OOC. I was severely ill 
over that term, and constantly receiving hospitalization, and convalescing, and had no reason to 
doubt Mr. Nickey's statements to me that he had handled matters, when I asked him about it. 



32. Finally, in 2008, 1 became aware that over the 2004-2008 period, when I suffered 
severe health problems, and multiple hospitalizations, that Mr. Nickey himself had in fact suffered 
se\ ere health problems, which not only affected the work he did for me, but others also. He led 
one of the underling attorneys, Sean Casey, to believe he had to leave his job at Cardinal Health 
15 Corporation, as early as 2004/2005. In reality, Mr. Nickey continued at least part-time, until well 
into 2008. I always assumed he worked continually at Cardinal Health Corporation. (Declaration 
Exhibit 6) I was shocked at the severity of Mr, Nickey's illness in 2008, but had been oblivious 
to it prior to 2008. 

20 33. At all times during the 2004 to mid-2008 period, I relied on Mr. Nickey's 

representations to me. I had confirmed in memos to him, that he had pai i the maintenance fee on 
the *836 patent from my retainer. I had no reason to doubt a registered patent attorney, nor were 
any Notices sent to mc, that would cause me concern. During that period of time, I had 
hospitalizations, and was on continuous outpatient infusion treatment, and/or was rchabbing to 



5 



31 . 1 relied on Mr. Nickey's representations to me, between 2004 to 2008, that he had 



10 
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thwart infection. I even concocted wo dental infections, unrelated to my original 
hospitalizations. 



34. Mr. Sean Casey, a registered patent attorney, was also under the belief from his 
dealings with Mr. Niekey, that Mr. Niekey had the naponsJbiKty. and my funds, to pay the 
maintenance fees on my paten.. Mr. Casey confirms also, mat the mailing address for fee notices 
was an address, where I would not have received anything, that would notify me personally, that 



something was amiss. 



10 



15 



20 



35. As soon as I was informed, during the 2008 license negotiations, that my patent had 
gone abandoned, I contacted Patent Attorney Donn Harms about rectifying the problem. Mr. 
Harms explained to me that it would take a good showing to the patent office, that 1 had paid the 
fees to my patent attorney, and had been led to believe by my patent attorney that the fees were 
paid, and had no reason to doubt their payment. 

36. I believe that the forgoing shows that Mr. Niekey in fact had the fees in his 
possession. Also, that our telephone conversations, wBch'r confirmed with letters and memos, 
show that he told me on numerous occasions that he would pay the fees, and on numerous 
occasions, he told me that he did pay the fees. Further, ^hospitalized and extremely ill over 
the 2004-2008 period, I reasonably relied on the representations of Mr. Niekey as a Registered 
Patent Attorney, that he was handling my maintenance fees on the '836 patent. 

37. Finally, the letter from Mr. Scan Casey, also a registered patent attorney, confirms 
that he too was under the impression that Mr. Niekey was at all times between 1 998, well into 
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2008. acting lo maintain the patents. ! never received any mailings that would alert me to Mr. 
Nieke; *s mishandling of the .uaLier. since the address for maintenance fees was changed. 

38, I believe .he forgoing .shows dearh that I had reason to believe that I paid the 
5 maintenance fees. Based on the docketed dates in my 2004 calendar, that on more than one 

occasion, I checked with my attorney to find out if he had paid the fees, and was told that the fees 
had been paid. I had no reason to disbelieve my registered patent attorney, and therefore, 
reasonably believed at all times until lute 200S, the fees had been paid. This was based on the 
representations of a much respected, registered patent attorney. Only when I checked in 2008, 
1 0 pursuant to a patent license negotiation, did I find out the truth, that they had not been paid, 1 was 
diligent thereafter, and immediately set about getting together the information herein, so that I 
could request my new patent attorney, Donn Harms, to tile this petition. As such, ' I believe the 
facts constitute an unavoidable delay, pursuant to 37 CFR 1.37S (B), and respectfully request that 
the patent be reinstated. 

15 

39. The undersigned being hereby warned that willful false statements and the like so 
made are punishable by fine of imprisonment, or both, under 18 U.S.C.§ 1001, declares that all 
statements made herein of his own knowledge are true and all statements made on information 
and belief are believed to be true. 

20 

Dated: March 13,2009 
Respectfully submitted, 

Pax Bealc 

25 Inventor and sole owner of US Patent 6,22 ! ,836 
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December 14, 1998 



!\\ZZ r Q r; i. : 'Cr: 



VTA FEDF.R AT. EXPRESS 

Mr. Pax Beale 
Bcale Medical Enterprises 
1801 Bush Street, Suite 300 
San Francisco, California 94109 
(415) 563-0786 



VIA FF.DF.R AT FVpFF^ 
Me] Williamson 

2351 North Watney Way, Suite C 
Fairfield, California 94533 
(707) 399-2520 



Re; Coritmuaiion-In-Part Application of U.S. Patent Application Serial 
No. 08/951,547 Entitled: COMPOSITION OF PYRUVATE IN 
ANABOLIC PROTEIN AND METHOD FOR INCREASING 
FAT LOSS IN A MAMMAL 

OurRef: 1207-003/3 """^ 



Gentlemen: 



Enclosed you will find two copies of the above referenced Continuation-In-Part 
Application, an Oath and Declaration with tags for signing as indicated and an Assignment from 
Mel and myself to Pax. Mel, please sign as indicated on both the Oath and the Assignme 



lent. 



vu c l**'?^ enclosed a Federal Express envelope addressed to Mel. Please place it 

with Federal Express as soon as possible after you have signed the Oath and retained one copy of 
the apphcation. Mel, after you execute the documents enclose them in the Federal Express 
envelope addressed to me. 

♦ J"? by J Thur f a y of w «* we ca *» have the patent application before the United 

States Patent and Trademark Office. 

rcmfa qbcf that^ a^ specific hUman mu s cle protein com pSonTln 
contrast rt,, e r^h'nimfifm-Tn Pnrr ^ppjication adds additional formulations that have been 
suppJieiLhjiMg l and also c lai ms t fajunctho djhat Mel developed to calculate the hil nTan muscle 
protein composition. " ~~ 1 ~ 



Hopefully these instructions are clear and everything will go smoothly as we head 
towards the holiday season. 
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Beak and Williamson 
December 14, 1998 
Page Two 



My regards to you and your families. Merry Christmas and a Happy New Year. 



Sincerely, /!f~~^ 

Donald oNptckoy/ 
Senior Patent Counsel 



DON/br 
enclosures 



FxhthJf T nm 
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Pax Beak- 
ISO 1 Bush Street Suite 303 
San Francisco. C A 94109 

Don N'ickey. Esquire 
8765 Colvin Drive 
Plain City, OH 43064 

May 1.2001 

Hi Don. 

Fantastic - your son is not only on the Ohio Stale University football team, but playing 
regularly. 

( follow football, and OSU is ranked in the top 5 routinely, so your kid can play the 
game. Maybe he can go "pro", and make more S than an attorney (hah!). 

You know I was hospitalized March 9. 2001 on a Friday night and it involved possible 
leg amputation, and heart flutter, all stemming from infection. And : the infection became 
rampant, because my surgeon left tor the Caribbean after surgery, and failed to set up an 
M on-call) system to take his place in his absence, 

I was admitted Sunday night as an in-patient through the emergency room by the ER 
orthopod. The orthopod discharged me the next morning, after he had not even seen me. 
Then the hospital reassigned him to me and he avoided mc for three days (72 hours). 

What's the point of bring in an acute hospital ifthc physician is not going to sec you 
every day? 

Surgery was done about midnight the following Thursday, and completed at about 
2;30AM to save my leg. You don't do midnight surgery by choice. 

The orthopod was forced to do it by an infectious disease doctor, that Sophie had brought 
into the case. 

More on that later. 

I've had months of infection out-patient treatment. 

Unrelated: I'm concerned about your potentially leaving the Standlcy & Gilcrcst Law 
Firm, if you haven't left already, because you are my sole contact with pyruvate patents, 
and how to avoid infringement. 
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I wouldn't know Standley or Gi lores t, if! saw ii,cm ; and they know "zip" about the 
supplement pyruvate, and less about protein. 

Besides, I want to meet Robert Miller, Abbott Ross Corp. researcher, because he can 
guide me on work done on creatine pyruvate. There are about five other Abbott Ross 
researchers, but except for Dhason, all others arc kind of fringe (parle;, Cipollo, Houbion 
and Luridell). for my purposes. Can you arrange a teleconference call? 

Bottom line Bcale says, "you" put my work into parent format, but you also used your 
experience involving all those researchers at Abbott Ross, and the University of Pittsburs 
Medical Center.. 

You know I've talked to Dr. Stanko ofUniv. ofPitr., and he says you are literally the 
world's foremost authority regarding pyruvate, and more particularly, pyruvate and 
pyruvate/protein patents. 

1 know some routine stuff has been delegated to independent patent attorney Sean Casey. 

Casey is sharp, quick of mind, enormously energetic, but he hasn't lived witbpyruvate 
researchers at Pitt and Abbott Ross for years, as you have! 

Ner result: After Stanley and Gilchrist Law Finn, you could continue as my prime 
pyruvate patent attorney out ofyour home. You wouldn't be the first guy to do it, The 
routine work can be delegated to Scan Casey, Esquire. He could sit in a depo with mc as 
well 'as you. 

Regardless, let's talk and come up with a plan. 

Your new position as In-House Counsel for Cardinal Health is dynamic, as they arc 
burning up the NYSE, while old war horses like McKesson Robbins oul here in SF seem 
to be treading water. 

Obviously Cardinal Health won't want you doing work for mc on their time, but that's 
where you delegare to Sean Casey, Esquire, who is in the convenience ofyour Ohio area, 
and also, Ray Erlach, Esquire, here in SF. 

Let's get creative. 
Onward and Upward, 




Pax Beale 
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Beale Research Center LLC 

Pax Beale 

1801 Bush St Suite 303 
SF,CA 94109 

Don Nickey, Esq. 
8765 Colvin Drive 
Plain City, OH 43064 

January 24, 2002 

Hi Don, 

BINGO, I Ve got a great idea. 

You are not a Bodybuilding "Lifer*' like I am, but you know the Arnold Classic 
(primarily bodybuilding) Extravaganza is next door to your offices in Dublin, Ohio, and 
is actually in Columbus, Ohio. 

The Arnold Classic is in a few weeks. 

We could meet and confer I want to "cement" our working relationship as we have 

discussed by phone. I can't afford to proceed down the "Pyruvate Path'* without access 
to your pyruvate/protein knowledge. 

I'm still weak from leg infection, but undaunted getting to the Arnold Classic because it 
will lift my spirits. 

Tm glad you have agreed to be my attorney on pyruvate patent matters. 

You should have my retainer from Standley & Gilcrest (S&Gil) law firm. I hereby 
authorize you to acquire and use it. Actually, Fd be surprised if you hadn't removed it, 
'cause I gave it to you. S&Gil were only the conduit. 
Candidly, I don't know the status of my retainer. 

Through telecom, we agree: 

1- You will strategize on pyruvate patent lawsuits, if applicable. 

2- You will coordinate with the attorneys "in the trenches", Sean Casey, Esq., and my 
local attorney, Ray Erlach. 

3 - Pay all fees and make submissions when due. 

4- 1 don't like not having you as my attorney of record, but to accommodate your fear of 
a conflict of interest lawsuit, I agree. 

5- You agree to handle the infringement accusations against me by the German chemical 
company DeGussa. I emphasize this is not a use patent allegation, but a manufactur- 
ing patent allegation. 

6- You agree verbally to counsel with Casey, Esq., and Erlach, Esq. 
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Csey can continue to contribute, but you have to steer the ship. 

The German Chemical Company (DeGussa) is asserting themselves with allegedly USA 
Patents, I don't think they are "Use Patents", but are patents to manufacture actual 
creatine pyruvate. 

All we need in one more litigant in this mess. 
One last hurdle. 

Naive as I have been in the Patent world, which marches to a different drum beat than 
most legal arenas, I've gone back in early 2000 (actually it was Dec. '99) and found 
payments to Stanley & Gilchrist, your law firm in the amount of $15,823 67 and 
$801,44 in 2000. 

Upon information and belief, I paid $10,000.00 for a retainer, and $5,823.67 was for 
services already rendered by you. 

For some inexplicable reason, I advanced another $801 .44 in 2000. That's over 
$16,000.00! I have the check register for Beale Research Center to support the above 
payment conclusions. 

Again, I'm confident that the aggregate payments included payment for services, so that 
the net of $10,000.00 was the agreed upon retainer. 

To reiterate, from memory, the $823.67 was for services rendered that somehow got 
omitted in the original payment due to Stanley & Gilchrist's feulty billing system. 

I guess S&Gil may have my retainer, and "zero" need for it. 

You will need that retainer, as you have agreed to continue to render services to me. 

You know S & Gil and if they still have my retainer, herein I authorize Standley & 
Gilcrest to advance the balance of retainer to you, which they have been holding in your 
behalf. The retainer should follow you. Show them this authorization. 

We agreed, you would ask them to do it, 'cause you know them, and I don't know them 
at all If this isn't your understanding, please advise. 

Re: Arnold Classic, most anyone would like to be able to name a Sports Classic after 
"only thejp-first name". The Tax Classic"! Sounds good to me, Schwartzneggar is 
tooooooonufch. 

Confirm infecting at Arnold Classic, Columbus, Ohio in a few weeks. 

on Go/Home. 
Paic i / 1/ 1 / 
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RflymOHD n ICHOLflS Sulla -Erlach 

3^n * : ;p^:::::.o. ewLifosnif'- <>*\i\-m7 



March 1 *. Zf 't'V 



v\\'^:r;:>>L'nei U»r KucrfiN 

« S:aus lutein an>.i i rade-rjurk ■". Jifiee 

KU i*.*. i-50 

Alexandria. \ A 2:31. 

1 >car i\>:iii!:i».uiner: 

Thi> oiilcii- represented J*a\ I teak lor in;m> >ear> tiic * niccd States DtMnu 
i ,nut i-: p;iio»l litii!:«ion owr pa'.ei^s and u>e ekdms iinolvin^ pyruvic cuinpimrtdv 

Crhieal to iha; ivpreseniatinn ueiv ihc svrwec* ofl^n Viekcx. { isl;.* \xa> 
ILen-eJ paleni prosecuior par exeeMenix-. Mr. Nieke> :is'>;>U'J Mr. lka!e i:i his smvc.xsfU 
jpp:K-:iti.»ns for multiple r>rma!c r.wiisi>J and uxe claims iV: n^:liip!e paier;r>. 

Mr. Ntvko \x;ls (he recognized patent experi in the * -niied Sute> in py-ravi;*: 
pau;u>; h^wewr. he had a^w previi--n>ly rcpre.semed \ jna.dlx ever> ;r;a|i>r patent holder in thv 
ildd Mr. \ii&e\ was tek;eu^i m vc-mmi: a«yihm» to xxritina. wr iLvtr & jjieurrinp a c^nslie? <>r 
inlcrcs! elaini from hi* former aliens.*, hut [ huxe firsthand knowledge thai he was w ehurt-v >>f 
Mr. !iL>;iJeS entire p>ru\.ie p^ent poiiioH,\ handling vimialix ewr> t >l h from 

vippiie^Lions !o maintcnaiue, i*-- re-'-:viR£ issues raised h\ vx;:;nine-"N. 

Mr. Nicki'x had ;v V \ u-;;>ix represented, eirhcr direeiiy r-i thrnu^* 
SuiHle> i tiiicsoi. ,\hM< ko.s* a:;d us A:vx-i; 1 abontuwie-; ;he * unersitx ^i'Pinshiir^h 
MudicaJ Center, and ihiv-ud: i; R t va,'\L\ M.D.: and poysibix ewi : tU* > S, Armed [-^avs 
iio-piUii h) Re'diesdit. MurxbuJ .\! .-no lime i»f anodier. Mr NiLk-ev had ydxi^<| ail » .fiht-se 
e:i:uie> on pxri;\;uc pale.'U inniters. and he \cr> ^nsii^e i»- '.he p^remial h»i ensure 
-.hen: field hecamc isjerjis^n^Jx ii;i^i\»us (see, .for c\:iinpl*. \h^ ^*^ hhinyfn^ t (*u\ i 

*\t\ ih-jL: c7 in ihc <. :ij;^J >;;i? L s D^irici C;hjh fur file V-nhern f);>lr;ei i*l"c:ahii^ni;i 

I s;vike \\i\h Mr. Ni»;k-y >cx-jra! o:nes ..-^ p\ ru\ .iie pjiL-n: irctt.crv ;i.xt eaei- linu 
:;}J^a;ed he xv;h in wh;irj:ir r:ti^l;i! ei;l: Mi. IJeale ^ p.iic;;; *::-;:i L 'v;\ .:nd had ejalied ; J -v 
apnijcftti^iw an;l mairjiai:)ed ttvj p.*v;!..'io, i am w.-i surprised, h.-wvxer. :hu; he vwujUI n»-t 
e \;!;:ii: :i^uc!i i;i xxritiiV- d;ie w his .-::eern lV*:- c*>nHicls J.;*:::* r;.ide a-ainsi hir:* K 
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CflyrnonD CIicholas Stella Eclsch 



t nued STi::cs !\i(;T:l j:id trademark (M'fuv 

March 1\ :*ii.v 



AhlmiRjh 1 was [ruii -vansc:. Nir. Niel;c\ a>vi>i'_-d i;-v n c-irrJiuiou^iv m pr.>kvtin- 
Mr. Rciiiv^ naleM claim* i:: ^.i;rri. vdnch rn !hc wax-, rcs-ilicd in ;i \ c»\ suiwi>'Mhi seulcmcr.; in 
Mr. Hole's lavoi. 

t'inulK. I myself Jo no patem proMXHiiuns and am not licensed in practice hc:"o:v 
Ihe Patent Office. Although I wa> me pyruvate patent ligation '"a^wrar for Mr. Beate, 
Mr.'\ukc> was the man who handled Mr. Dealer's inkTU'li^t^ wi:h the Psuon: Office, -md he v.;!< 
the ivnerai and "brains" for jhc patens si Jo. Sadly, he is runs deeea^'d. 

i would be luppy ro personal!* discuss my knowledge oi ]hc u»:vjoin*i matters it' 
ihat would he helpful to Ms . Heine, 

Very (rub 1 \onr>, 
Kayinohd \\ Sicihi l-rJaeh 

vc: Vlr. Pa\ Beale 
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DRAFT 



i i-».ur.is>iv>ncr lor Patcm** 

I mied Males Patent and Trademark Office 

P.O. Box 1450 

Alexandria, YA 22313-J450 

Re: 



1 )e;tr C i >m m i ss i oner 

This' office represented Pax Beale for many \ears in the I nitcJ Stales District 
Court in patent litigation o\er patents and use claims invois iny p>ru\ utv compound*. 

Criiical to thai representation were the sen iee> oi Don Niirkcy. bsq., who w«iv 
heeded patent prosecutor par excellence. Mr. Nieke> assisted Mr. rteaiv in hi* s<ivces*liil 
r.ppiiea;ion5 tor multiple pyruvate method and use claims in multiple patent. 

Mr. Nickey was the recognized pmcnt expert in the l. : niied States in p\riivaie 
patents: however, he had also previously represented visually c\ery major patent holder in the 
held. Mr. Mickey was reluctant to commit anything to wriimu. lor tear of incurring conflict *•! 
interest claim from his former clients, hut 1 ha\c firsthand knowledge that he was in dutiyc "f 
Mr. Bcale's entire pyruvate patent portfolio, handling vinu;:il> c\er> aspect of it from 
applications to maintenance, to rcsokinu issues raised by examined 

Mr, Nickey had pre\ iously represented, cither direct!} or through 
S;mle> «fc (Jjicrcst. Abbot* Ross and hs aMkvii Laboratories: the I mver>u> oi Pinshureh 
Medical Center, and through i\ R. Stanko. M.D.: and po*sih>\ e\on ihe I'.S. Armed F»-iee% 
! lospital in flethesda. Maryland. At one lime or another. Mr. Xicko had aSvjscd all of 'these 
L-n-iiies on pvruvntc patent matters, and he was very sensithe to the potential tor exposure to 
them a> the field became incieasineiy litigious (scv. f »r exitmpie, t A (/-/>•• fitihiwiiw. <'/ ;/.' . 
/'t.'v /V< ; v/t'. c/ in (he t fiiicJ Suue> DiMriei Court the NoJih.-r:; !)i*irici <*%ii ifi Tnia i. 

I spoke with Mr. Niekcy several times on pyruvate patent matters, and each time 
he indicated he was in charge ^iTonr.ulalint; Mr. Beide\ p.iu-ni >;K:tej:> and luid cni'Vd the 
applic r.iorts and niaintaiiiej the p"r;foih\ J am not surpri^-d. h.u^c -r. ih;n | t »; w.uild 
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». ,'j]i;v i-sroiic* h ; r i\ik*n> 
! nivd v^e* \\t\-n\ j-kI ! Yudenuifk «>l!kc 
1 cbi uur* i 'K 2* " 

c< much i:i urn in;.:, due :»-■ ::;> lo:^td fur c.ini]ie> lL:::::* Ivn-.- ::;;.:..ic ji:;;m>i him hy 

M-riiK*:' ciu-i>i>. 

Although I was iriai counsel. Mr. Nickcv a>sis;ed m< uvnwndonsly in pruicciin^ 
Mr. Beak's p:uenl claims in eiHir!. which by ihe reMilieJ in ; : . •. „-r> successful sculemeru: in 
- Mr Blm!A law;*. 

linalh. 1 nnseif do no patent proseculipn* and rn>i license! U> practice before 
the t'jicm Ufiice. Ahh.uich 1 \v;;> pvruvale patem litiijati.'n "eeiK-r.J ' for Mr. Heak\ 
Mr Nickey va> the man wlv. handled Mr, Beale> imc radians u;ih :he Puicm Office, ami he wa> 
the gcncraJ and ''brains'' t>r the puici» side, Sadly, he is now dece^c,:. 

I woulo be happy to personally discuss m> kno\\k\krc vf the foregoing manors if 
that would be helpful to Mr, Hcaic. 



Vers truly yours. 




cc: Mr. Kin Beale 
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Sean Casey 

1203 Dobbins Drive 

New Albany, OH 43054 

Tuesday, March 3, 2009 
Pax Beale 

1801 Bush Street Suite 303 
San Francisco, CA 94109 



Dear Pax, 

This letter responds to your recent questions regarding U.S. Patent No. 8,221 ,836 Bl 
("the '836 patent"), which expired due to a failure to pay the maintenance fee. 

I understand the patent is subject to a petition to renew, and you have asked me to 
commit to writing my best recollection of the facts and circumstances surrounding the 
history of the '836 patent. 

1 . Since about mid- 1998, 1 knew and communicated with your former patent 
attorney, Donald O, Nickey, regarding your intellectual property acqui$ition and 
protection activities. 

2. From personal knowledge, Don Nickey was arguably a subject matter and 
intellectual property expert having specialized knowledge and expertise in the 
fields of technology art that included pyruvate and pyruvale/protein compositions 
and methods for use. To my knowledge, Don advised and counseled many 
individuals and entities across the United States in this particular field of 
technology. 

3. From personal knowledge, I recall that he prepared and prosecuted U.S. patent 
applications for you and others in this field of technology. To the best of my 
knowledge, Don did so while working in Columbus, Ohio at Abbott Ross 
Laboratories and its successor in interest, Abbott Ross Nutrition prior to 1998. 

4. Don continued in these pursuits thereafter when \ worked with him on intellectual 
property matters for you and others. I worked with Don starting in about mid- 
1998 at the now dissolved Columbus, Ohio law firm of Standley & Gikrest, 
where Don was a partner. 

5. Don left Standley & Giicrest for full time, in-house counsel employment with 
Cardinal Health of Dublin, Ohio, While he worked at Cardinal Health, Don 
continued to assist you and others in the noted area of technology, and I continued 
to support Don's activities. 
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6. Upon information and belief, sometime before 1 998 and through sometime in 
about late 2001 , Don wrote a series of patent applications involving the noted 
technology, which identified Don, you, and another as inventors. During that 
time, I continued to support Don's efforts to prosecute and issue those 
applications. One of those applications matured into the '836 patent. 

7. Among other patent mailers, I assisted you and Don with payment of the issue fee 
for the '836 patent. 

8. After the '836 patent issued, Don stated to me to he would be working with you to 
maintain the '836 patent, among others, as well as any international patent 
applications that were contemplated during the 1998 through 2001 period of time. 

9. At all times, between 1 998 and late 200 1 , and thereafter, Don was your lead 
patent attorney, and I only offered support when requested by Don to do so. The 
primary reason Don sought my support was that he needed a mailing address for 
his non-Cardinal patent prosecution activities, and also needed non-Cardinal 
related legal support on rare occasions when his duties at Cardinal Health 
consumed all of his time. 

10. Subsequent to my limited support of Don's activities, Don informed me in late 
2001 or early 2002 that he would attend to any needed action for your intellectual 
property matters. He specifically stated .that in view of his economic and 
inventorship interests, he would attend to payment of maintenance fees tor the 
'836 and other of your U.S. patents. 

1 1. From that time in late 2001 to early 2002, 1 had no further contact with Don 
Nickey regarding any of your intellectual property matters, including your patents 
or patent applications, and the 4 83 6 patent. 

1 2. To the best of my ability to recall, I believe that you may have paid me directly 
for services that I performed for Don to support his patent preparation, 
prosecution, and issuance activities that he undertook on your behalf. 

13. Sometime in early to mid-2004, 1 learned from a third party that Don may have 
experienced serious health problems. Soon thereafter, I contacted Don and he 
stated that he was in fact confronting serious health issues that impacted his 
ability to work, and that required or would require him to leave his employment at 
Cardinal Health. Durifig that conversation, Don and I only discussed his recent or 
pending imminent departure and issues related to his Cardinal in-house counsel 
duties and experiences. 

14. 1 did not again speak with Don. In the summer of 2008, T learned that Don had 
succumbed to his health issues at the age of 57, and had passed away in June, 
2008. 
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) 5. Upon information and belief, I also learned in the summer of 2008, that Don's 
health problems allegedly created adverse legal consequences for some entities or 
individuals who relied on Don for legal counsel and advice. 

1 6. At about the same time in the summer of 2008, 1 also learned that you had 
confronted and eventually overcame nearly catastrophic serious health problems 
in the years between 2004 and 2008. 

17. At all times between early 1998 and the present, I understood and believed that 
Don Nickey, as one of your co-invenlors and acting in the capacity as your patent 
attorney, had retained responsibility to maintain your U.S. patents in force. 

1 8. At all times between early 1998 and the present, I was not asked by Don Nickey 
to monitor or pay maintenance fees for your various patents, including the '836 



19. Sometime between about 2000 and late 2001 to early 2002, at Don's request and 
with your authorization, I may have changed the correspondence address for the 
•836 patent application to reflect the temporary address of my former law 
practice. I understood that this address change was only for Don's convenience as 
he had left private practice at Standley & Gilcrcst and was unable to receive U.S. 
Patent Office correspondence on your behalf while he was employed at Cardinal 



20. At all times between 1 998 and the present, 1 have been registered to practice 
before the US Patent Office. 

I hope this letter answers your questions regarding my best recollection of the facts and 
circumstances surrounding the '836 patent. 

Best regards. 



patent. 



Health. 
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Pax Beale 

From: Sean Casey [scaseyOI ©gmaif.comj 
Sent: Thursday, March 05, 2009 1 1 :35 PM 
To: 'Pax Beale* 

Subject: RE: 20090303 Jtr CaseytoBeale re Nickey.doc 
Melissa - please sign my name with your initials. Thanks! 



Pax & Sophie - I am amused that you are in Columbus and I am out west. Despite the cold, I wish I was there — it's a 
great time, it's not too bad though since the weather warmed up a little bit. 
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Pax Beale 

1801 Bush St. Suite 303 
San Francisco, CA 94109 

Don Nickey, Esq. 
8765 Colvin Drive 
Plain City, OH 43064 

February 23,2003 
US Mail 

Hi Don, 

I wanted to recap our version against the German Chemical Company's (De Gussa) 
alleged patent position, on a manufacturing patent. 

De Gussa says they have a patent application, and the application date is the 
commencement date of the patented infringement, if patent is approved. You agree. 

De Gussa says they have a patent for "chemically bonded" creatine pyruvate. 

De Gussa claims creatine pyruvate is superior to the mineral salts of pyruvate. As you 
know, the mineral salts were the basis for all the patents of the University of Pittsbui£h 
Medical Center's, US Armed Forces Hospital's, and my original research. 

I was using the mineral salt of pyruvate (typically calcium), and then shifted to 
creatine instead of calcium to make creatine pyruvate. 

1 have entered into an agreement with a small chemical company in Louisiana for 
production. 

You are aware creatine pyruvate is made from chemically bonding creatine 
monohydrate with pyruvic acid for a chemically bonded product. 

In order to avoid potential infringement issues, we are now producing creatine 
pyruvate using our method of mechanically bonding the product, producing 
creatine/pyruvate. Per your suggestion, we always use the "forward slash" in the name, 
because in the trade the forward slash doesn't imply a chemical bond, e.g. what De 
Gussa' s patent allegedly claims. You agree. 

I know it's awkward to give me legal advice, while working full time at Cardinal 
Health, but you don't go broke making "money", and I genuinely appreciate it. 

I've talked to so many attorneys about pyruvate/protein, I can't count 

thei * attorneys on my side and the opposing side. I find I'm correcting them, based on 

what Tve absorbed from you. 
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You are in essence my patent department in our supplement/web site business, 

Now you can say you are in-house counsel at Cardinal Health, and Beale Research 
Center! I joke. 

I don't joke when I say I rely on you. 

Thus, De Gussa originally claimed my "product" creatine pyruvate in the US was 
infringing with their patent. However, they are stymied with my creatine/pyruvate 
mechanical blend. They are in a quandary, and you say Beale Research Center, LLC, is 
not infringing. 

I agree creatine pyruvate and creatine/pyruvate are superior, plus it avoids the mineral 
salt pyruvate (use patent) infringement issue from the University of Pitt. Medical Center, 
the Armed Forces Hospital, R. Stanko, M.D,, and the licensee MedPro Industries. 

I think you are over sensitive about a potential conflict of interest law suhe from the 
above named parties. 

I see no reason at this juncture to delegate the De Gussa infringement assertion to 
either Ray Erlach in SF„ or Sean Casey in your Ohio area. 
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Pax Beale 

1801 Bush St. Suite 303 
San Francisco CA 94109 

Don Nickey, Esq. 
8765 Colvin Drive 
Plain City OH 43064 



July 10, 2004 

Hi to the "Pyruvate King", 

You may be the "Pyruvate King", but if you notice on my patents my middle initial is 
B K\ as I am the real King. My mother's maiden name was King. 

Seems like all is quiet on the manufacturing patent involving DeGussa. I've verbally 
argued your strategy, but they still make threats, although they have soften. 

The huge on-going "use patent" infringement lawsuit (six years, ugh!) kept us in 
constant contact, but with the lawsuit history, patents issued, there's a little tranquility in 
my life. I have to make it an exception for my health problems, and rumor has it you 
have a few also. 

You are aware I came back from Mexico in January of this year and when I go to L A 
was rushed to UCLA Hospital with pneumonia and atrial flutter.. 

I think of pneumonia as a bad case of the flu, but then I find out older people 
frequently can't cope with it, and it is a common cause of death. 

Tm 72, strong as hell in the gym, but I was one sick dude with that pneumonia. 
Makes the flu look like the sniffles. 

Worse yet, the business suffers when the "Ole Bealer" isn't present, so it's like having 
to start all over again. 

It's not the loss of weeks in the hospital, it's the lost time recovering at home, and 
getting strength back, Takes months, not weeks at 72! 

By coincidence my prior hospitalization for potential leg amputation involved 
infection, just as did the pneumonia/atrial flutter hospital admission. 
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Strangely, Ym back in the gym, but I'm constantly out of breath in every day activity, 
and I can't even run around the block. You remember, I told you Tve run over thirty, 
twenty-six mile, 385 yard marathons. Not now. No way, Jose. 

Something is wrong with me f and I am not a "cry baby". I don't feel bad every 
day but then guess what? 

I now have infection related to gum surgery! It's not as burdensome as the leg 
infection, or the pneumonia infection accompanied by atrial flutter, but it is no picnic. 

What's worse I can't lift the weights, and I've had as fantasy of a comeback. I've 
beaten all the guys in my age group, and the one below mine. 

I humor myself into the idea, I'm still National Champion, and all I've done is loan 
out my title to others who win it in my absence. 

There is no law against fantasizing, and in your language, no patent on it. 
Need to talk to you. Please call 415, 563-0786. 
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1801 SushSt Suite 302 
San Francisco, CA 94109 

PH; 415.563^)786 FAX: 415.563-1467 



BODY FOR THE 
AGES NONPROFIT 





T« Don Nickey r Esq. 


From: 


Pax Beale 


Faxx 614.757-5000 


Pagesi 


1 


FflOMI 


Date 


6/12/07 


Res Big Changes 






X Urgent □ For Review 


□ Please Comment 


□ Please Reply □ Please Recycle 



• Comments: Don. 

' Update: persistence overcomes resistance. I'm down, but not out 
. Again, I start business, like a start-up again. 

Big changes. XAP label is formally dead. It s now Body for the Ages Nonprofit, and a wifl be a 501 (c)3 
I.R.S, designated nonprofit More on the iogic of that later on. Have donation commitment from 
Charfes Schwab. Money is nice, but association is better. One attorney is in for $1 0,000.00, another 
for $4,900.00 and stock broker Is In for $1 ,000.00. 

If i could get all the attorneys, who have been involved In pyruvate patents to put in a $1 ,000.00, we 
would have it "made in the shade*. 

Lots of coming work and responsibility: (Don Nickey DN) (Pax Beale PB) 
new label text approval (DN) 
new contract manufacture (PB) 
new name (PB) 

legal approval of new website text for www.bodyfortheagesnonprofrLorg (DN) 

gigantic project to build the new website (PB) 

potential PBS TV gig: A TV special is budgeted and planned (PB) 

our products will be dependent on -836B1 and -252 (DN) 

continued fee payment out of retainer to governmental agencies (DN) 

our NonpnpfjJ Corporate message Is: the public understands our passion to help all five to their 

maximum genetic lifespan. Most dont This message has been submitted to the IRS to give us our 

nonprofit stahjs (PB) 

It's phq 

Pax 
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March 10, 2008 




Don, 



You were not making sense on the phone. 

I'm told rumor has it you have a serious medical problem. Take care of yourself 



I don't pull punches. Heard you are boozing heavily and that is nonsensical. 

I've operated an AA inpatient hospital treatment center in a hospital I owned in Oakland, 
Calif, and I know from first hand experience, life style changes are very difficult to 
implement. We had a saying at the hospital, which I believe to be valid 

"If you slide off the sobriety train after you commit, that's not failure. Failure is when 
you don't pick yourself up, and get back on the sobriety train". 

My friend, if you have an addiction, confront it. Admit it. Show guts. Beat it Defeat it. 

Support comes from the outside, but the solutions come from your own intestinal 
fortitude. 

Go for the Gold. 




P.S, It's OK to be a pyruvate addict, but not an alcohol addict. 



V»:..uy For 7*1^ \ v 




/ - 
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March 16, 2008 
Don, 

I'll be short and sweet. 

I'm going to launch again, because I was not beaten by the market, I was beaten a parade 
of illnesses. 

Launch this time involves "Online Wellness Program", which is a wellness philosophy a 
person can subscribe to through our www.bodyfortheages.org website. It's solely 
available through the Web. 

Incorporated into becoming a member of Team Body for the Ages through our online 
wellness program, are our products based on patent # 6221836B1, and #6008252. 

Collectively we agree: 

1- Your approval of our .Org website text, involving our Online Wellness Program 
format. (DN) 

2- I've incorporated the Body for the Ages Nonprofit myself, and with pride 1 have 
100% IRS approval. I saved thousands doing all the legal work myself. (PB) 

3 - You approve all the text on www.bodyfortheattes.com .fDN) 

4- I'm implementing the slow process to build the new upgraded web sites. (PB) 

5- We agree to disagree on your fear of a conflict of interest lawsuit, but I will still 
adhere to your preferred protocol. Don, the pyruvate use patent lawsuits are 
"yesterday's newspaper". 
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Pax Beale 

1801 Bush St. Suite 303 
SF. CA 94109 

DonNickey, Esq. 
8765 Colvm Drive 
Plain City, OH 43064 

September 1, 2002 

Hi Don. I've been reading up on your new positions, as in-housc patent attorney for 
Cardinal Health Corp. 

Cardinal Health is big-time in drug distribution. Should keep you active. Remember i 
owned a drug wholesaler also-super small by comparison. 

I know you don't like to commiserate in writing, 'cause I think you have an unfounded 
fear that by representing inc, you expose yoursclfto legal assaults from Mcd-Pro. R 
Stanko. MD, and maybe one by Pitt. Medical Center, and/or AbbottlRoss re: conflict of 
interest, 

I know you fear McdFro, but Dr. Stanko wouldn't sue his mother. I am friendly with 
adversary Univ, ofPitt., and my interests are too small for your old employer, the multi- 
billion dollar a year AbbottlRoss to care about a "conflict of interest". 

Nonetheless, 1 appreciate periodic phone calls, and meeting you at Arnold Classics in 
Ohio is just great! 

You are a pivotal foundation to my business. 
Here is what we have agreed upon: 

1- You are monitoring my patents. 

2- Both -252, and -S36B I are vital to me. 

3- Sean Casey, Esq. says he paid some fees for one other patent, but you agreed -252 and 
836BI arc your 'babies' . I agree and I rely upon it. You are the expert. 

4- You by now have your retainer advanced to you from your old law firm of Standley & 
Gilcrcst (so I'm told), of which after payment of service, you agree 1 have 

a balance ofan "advanced" to you of S 10,000.00. 

5- Fees to date to US Patent & Trademark Office have been for a variety of reasons, and 
candidly, 1 don't know when or what fees arc due, e.g. application, issuance, renewal 
or whatever. You agree you will run herd overall these government mandatory fees, 
and make payment from my retainer. 

6- Plus. you commit to do legal work on our product labels. 

7- You are "my man in Havana", and I appreciate your managing my patents, and you 
acknowledge possession of my advance i gave you through your old law firm of 
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S-Vou will also coordinate Erlach, Esq. and Casey. Esq., and be their technical advisor on 
patent related legal issues. 

9- You will assign all patents to me that may have involved j,our name with mine as a co- 
invemor. 

10- We agree you don't own Beale Research Center LLC, XAP product label, 
patents/issued to me. my web site, (Body for the Ages .Com) nor any related entity or 
product that might emerge in the future, without an expressly created and signed 
statement accordingly. 

By the way, did you irritate S & Gil law firm when you left, because when I talked to 
them diey bordered on being rude. 

They basically said I was your client, and the firm in general had "zip" to do with me. 
I'm relying on you to tell me ifthe above is not our agreement. 
Nfore^arer, 



JL9 
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December-January 

30 Tuesday L <-.=> ////xW<^7 

f«* A*j \OW 



3 1 V^dnesday (frt+U^ft gliAuZ 



.Va^I 1 ..*!." 1 ). : 



Saturday 3 



Sunday 4 
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